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Gurvent Dopics. 


HE subject of “ Expert Testimony ” 

receiving a large amount of attention 
not only from lawyers and judges, but from 
the press and the public. It would be use- 
less to attempt to deny that the result of 
nearly every important trial, in which these 
experts constitute a factor, is to still further 
discredit the experts as well as to condemn 
the system, or perhaps we should rather say, 
the lack of system under which they give 
their evidence. It is a common thing to wit- 
ness these battles of the experts, who are 
employed for the purpose not simply of testi- 
fying to facts within their personal knowl- 
edge, but to give their own inferences from 
those facts. That these inferences should be 
contradictory and conflicting is no more to 
be wondered at than the fact that they are 
favorable to the side of the case by which 
the respective experts are retained. It is 
human nature that this should be so. The 
state of things herein referred to is witnessed 
in almost every case in which expert testi- 
mony is called in, whether in regard to dis- 
puted handwriting, alleged administration of 
poison, or, as in the famous Luetgert case, 
to which we made reference recently, the 
identification of certain remnants of bone, 
claimed by one side to be those of a human 
being, and by the other to be those of a hog. 
The cost of this class of testimony, great as 
itis, is perhaps its least objectionable feature; 
for it cannot be denied that the wordy battles 
of partisan expert witnesses, and their inev- 
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itable positive ccuntintiaibinias of wil pre 
tend to discredit the administration of the 
law and to defeat the ends of justice. Sev- 
eral remedies for this state of affairs have 
been proposed, the one which appears to 
meet with the most favor being the proposi- 
tion to change the statute so as to require all 
medical testimony called in medico-legal 
cases to be brought in the form of a com- 
mission to examine the subject and the mat- 
ters to be brought to the attention of the 
jury in the trial; that the medical experts in 
a case should be appointed by the court as 
referees are, and be paid by the county with- 
out being allowed to receive fees from either 
prosecution or defense. It would certainly 
seem that in some such way unbiased and 
independent experts would be far more 
likely to be obtained than by the present 
plan. We do not at all agree with those 
members of the profession who, while con- 
ceding the growth and existence of some 
abuses under the present plan, argue in favor 
of “letting well enough alone.” Some rem- 
edy is certainly called for, both in the inter- 
ests of humanity and justice. The so-called 
German method has found not a few advo- 
cates in this country. It is a modification of 
the plan above referred to, contemplating 
the appointment of permanent experts by 
the State, without official title or regular 
salary. In most cases the expert is appointed 
by the particular judge sitting in the case. 
He may appoint any man suggested by both 
parties, or he may also appoint a third per- 
son not suggested by either; but if both par- 
ties agree on one man he must be appointed. 
The serious, if not fatal, objection to this 
nethod is that it denies the right (a constitu- 
tional right in this country) of a party to 
select his own witnesses. If this objection 
could be obviated, the plan, or some modifi- 
cation of it, ought to be tried. Certainly, 
under the present lack of system, whereby it 
is not only possible, but the ordinary thing, 
to see equal numbers of doctors and other 
experts testifying exactly opposite to each 
other, one cannot greatly blame the court if, 
following the example of the presiding judge 
in a recent trial in the city of New York, it 
instructed the jury to put all the expert testi- 
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mony out of their minds, and pay no atten- 
tion to it. When large numbers of experts 
flatly contradict one another on vital points 
it is quite natural for the jury to disregard 
this class of evidence altogether. Expert 
testimony should be “ the colorless light of 
science brought to bear upon the case.” As 
has been well remarked by another: “‘ The 
scientific witness should come into court 
with clean hands and a pure heart; with sin- 
cerity of purpose; with a tendency and desire 
to ascertain and recognize truth wherever it 
may be found; to conceal nothing; mindful 
of his oath, which requires him to speak not 
only the truth, but the whole truth.” Unless 
perfectly independent, honest and unbiased, 
experts can be, in some way, obtained, the 
public will be fully justified in regarding all 
proceedings connected with them as worse 
than farcical. 


The announcement that the annual ad- 
dress before the New York State Bar Asso- 
ciation, on January 23, 1808, will be delivered 
by the Hon. John G. Carlisle, former secre- 
tary of the United States treasury, will be 
hailed with pleasure by members of the asso- 
ciation and of the profession generally. The 
subject chosen has not yet been announced, 
but that the production will be an intellectual 
entertainment of the highest order goes 
without saying. Mr. Carlisle is an eminent 
jurist, statesman and orator. As a senator 
in congress from Kentucky, he did honor to 
his State and himself. As a cabinet minister, 
though his career elicited the usual criticisms 
from political opponents, he exhibited abili- 
ties which gave him the highest rank as a 
national fiscal officer. The high apprecia- 
tion in which the New York State Bar Asso- 
ciation is held by distinguished statesmen, 
jurists, orators and scholars, many of whom 
have accepted invitations to address its mem- 
bers at the annual meetings, has frequently 
been shown in the past. Among the emi- 


nent speakers who have made addresses at 
these annual meetings we find the following: 
David J. Brewer, justice of the United States 
Supreme Court; Hon. Thomas M. Cooley, of 
Michigan; Hon. Joseph N. Dolph, of Ore- 


London, England; Hon. Alton B. Parker, 
chief judge-elect of the New York Court of 
Appeals; Hon. Henry Hitchcock, of St. 
Louis; Hon. David Dudley ‘Field; Hon. 
Adlai E. Stevenson, former vice-president of 
the United States; Hon. William L. Wilson, 
former postmaster-general of the United 
States; Hon. N. C. Moak, of Albany; 
Hon. Robert G. Ingersoll. To these might 
be added a long list of distinguished 
members of the association and of the 
profession, who have read papers on 
vital legal subjects before the association, 
standing among institutions devoted to legal 
learning and the elevation of the legal pro- 
fession. The State Bar Association, not- 
withstanding some disadvantages and puerile 
objections to it, has steadily made its way to 
a position that ranks it first among all simi- 
lar institutions in the United States. At 
the recent annual meeting of the American 
Bar Association a very high compliment was 
paid it by one of the most distinguished 
members of that body. Its quarters in the 
capitol of the State, adjacent to those of 
the State library, are the favorite resort of 
its members and the profession throughout 
the State, who always find a courteous wel- 
come and ready accommodations in further- 
ing the legal business that brings them to 
the capital. 





Governor Black will have still another 
important judicial appointment to make on 
January Ist next, when, by the elevation of 
Justice Alton B. Parker, of Kingston, from 
the Supreme bench to the chief judgeship of 
the Court of Appeals, a vacancy will be cre- 
ated in the office of justice of the Supreme 
Court for the Third Judicial District. The 
appointment will hold until a successor of 
Judge Parker can be chosen at the next gen- 
eral election, the successful candidate at that 
time serving until December 31, 1900. There 
is no dearth of aspirants, as might be ex- 
pected, for the position is one naturally much 
coveted by members of the legal profession. 
Ulster county, the home of Chief Judge-elect 
Parker, is understood to have two candi- 
dates — Judge A. T. Clearwater and Deputy 





gon; Rt. Hon. John W. Mellor, Q. C., of 





Attorney-General G. B. D. Hasbrouck. The 
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former was a candidate before the last judi- | 
cial convention of the Third District, but 
was defeated. The name of State Senator | 
Hobart Krum, of Schoharie, is also men- | 
tioned as a candidate. It will be remembered 
that Senator Krum was the regular Republi- | 
can candidate in 1884, being defeated by | 
Justice William L. Learned, of Albany. 
Other members of the profession whose 
names have been mentioned in connection 
with the vacancy are Judge J. Rider Cady, of | 
Hudson, and Assemblyman Robert G. 
Scherer and Arthur L. Andrews, of Albany. 
Troy has at least two candidates — George 
Wellington and Edward Douglass. While 
Troy has already one justice of the Supreme 
Court in the person of Judge Edgar L. Furs- 
man, whose term does not expire until 1905, 
Governor Black may decide to appoint a 
Trojan, and in case he does so conclude, it 
is believed that Mr. Douglass, who was a 
candidate before the last judicial convention, 
but gave way, it is understood, at the request 
of Governor Black, because it was believed 
the position belonged to Albany, has a very 
good chance of securing the appointment. 





In the so-called McHugh will case, de- 
cided by the Wisconsin Supreme Court on 
October 22d ult., the court declared invalid 
the bequests for masses. The heirs-at-law 
of the deceased began an action to recover 
the property bequeathed to Bishop Messmer, 
to be used for masses for the repose of the 
soul of the deceased and certain of his de- 
ceased relatives. The lower court, in its find- 
ings, decided that the bequests to the Roman 
Catholic bishop of money to be used for 
masses for the repose of the soul of the de- 
ceased and other souls “is void for indefi- 
niteness and uncertainty, and because there 
was no ascertainable beneficiary, but that the 
remainder of said bequests of $4,150 — viz., 
the sum of $500 to be used and applied for 
the Catholic Orphan Asylum at Green Bay, 
Wis. — is valid.” 


The Supreme Court of Ohio, in the case of 
France v. State, held the Medical Registra- 
tion and Examination Law constitutional 
upon every point raised against it. The 





court was unanimous. The principal points 


in which it was claimed that the law in- 
fringed upon the State Constitution were 
that it conferred judicial powers upon minis- 
terial officers, and interfered with the rights 


|of physicians living in other States who 


might wish to practice in Ohio. According 


| to the Ohio Law Journal, about every point 


of consequence which might be urged 


against the law to show its invalidity was 


| brought forward in this case, and it may be 


safely assumed now that the State Medical 
Registration Law will remain on the statute 
books. The powers conferred by tius law 
(92 O. L. 44-49) were held to be administra- 
tive in character, and not judicial, within the 
meaning of section 1 of article 4 of the Con- 


| stitution of Ohio; that the act is prospective 


in operation, and in no respect obnoxious to 
section 10 of article 1 of the Federal Consti- 
tution, which forbids the enactment ot er 
post facto laws and bills of attainder by the 
States; that the regulations adopted by this 
statute are proper, and do not infringe upen 
those privileges and immunities guaraatecd 
by section 2 of article 4 of the Federal Con- 
stitution to citizens in the several States, 
nor those secured to citizens of the United 
States by the fourteenth article of amend- 
ment of that Constitution. 


Our interesting and vivacious namesake, 
the Canada Law Journal, thus refers to the 
coming publication, as a supplement to the 
ALBANY LAW JOURNAL, of the great legai 
romance, “A Living Dead Man; or the 
Strange Case of Moses Scott: ” 

An enterprising contemporary hailing from the 
United States is on the eve of a new departure. 
The wise man these days is never surprised at 
anything. Peace of mind is only possible by a 
mental attitude of resigned acceptance of what 
the demon of change may inaugurate. If we have 
bicycles, roller boats, departmental stores, trolley 
cars and other electric appliances approaching the 
prophecy of Bulwer Lytton’s “ Vril’ man, why 
should not a legal journal publish a legal romance. 
The name chosen by the author is after all com- 
paratively tame, at least it is hardly up to, though 
it smacks of, the dime novel resplendent in many 
colors beloved as well by the bowery girl as by 
the cowboy of the wild and wooly west. It is 
simply “A Living Dead Man; or the Strange 
Case of Moses Scott, an Accurate and Truthful 
Narration of the Complications Caused by a Liti- 
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gant’s Return from the Lethean Shore.” War- 
ren’s “Ten Thousand a Year” pales before it, 
and the upturned nose of Tittlebat Titmouse will 
be out of joint, and his carrotty hair forever re- 
main green ‘with jealousy. 

We are under deep and lasting obligations 
to our contemporary for this very excellent 
“ad.,” and expect, as a consequence, a lively 
demand for the story from the Province. We 
are able to assure our Canadian friends that, 
while not at all of the dime-novel order, the 
story will be intensely interesting, and on the 
subject of which it treats will cover a large 
amount of very good law. 


It will hardly be necessary to call the at- 
tention of the profession, particularly mem- 
bers of the bar of New York, to the 
article which we publish in this issue of the 
ALBANy Law JouRNAL, in which is de- 
scribed the holding of the first term of the 
Supreme Court in Western New York. In 
this paper the scholarly author, Mr. L. B. 
Proctor, of Albany, has given a vivid picture 
of the pioneer judicial work of John Sloss 
Hobert, a distinguished jurist, whose name 
will be forever linked with the early histo-y 
of jurisprudence in the Empire State. fhe 
article, we are able to assure our readers, will 
be found intensely interesting, and well 
worthy of permanent preservation. In ad- 
dition to the learning which characterizes it, 
is the fine scenic description of the circum- 
stances attending the laying of the corner- 
stone of jurisprudence in western New York. 


One of the acts of the legislature of Mas- 
sachusetts, at its last session, was the pas- 
sage of a resolution providing “that the 
governor, by and with the advice and con- 
sent of the council, shall appoint three per- 
sons, learned in the law, to investigate and 
report upon a plan for the simplification of 
criminal pleadings, and prepare a schedule of 
pleadings to be used in criminal cases.” In 
accordance with this legislative mandate, 
Governor Wolcott has nominated Henry E. 
Copple, of Brookfield; Judge Henry L. Shel- 
don, of Boston; Frederick E. Hurd, of Bos- 
ton, and Joseph H. Beal, Jr., of Cambridge. 
This commission, which, as will be seen, in- 


generally conceded by the profession to come 
up to the standard of ability necessary to do 
the work required. The fact is mentioned 
by the Boston Transcript, in giving credit 
where credit is due, that the movement in 
the direction of this much-needed reform is 
due as largely as to any other man in the 
State, to the Hon. Franklin G. Fessenden, 
of Greenfield, who, in speeches and writings, 
has ably advocated the simplification Gt 
pleadings. “In criminal indictments,” says 
our contemporary, “especially in capital 
cases, we have been following too closely in 
this State old English law. Some of these 
instruments have long seemed absurd to the 
layman on account of their redundancy and 


technical involutions, and an escape from 
them that should not violate the declaration 


of rights would be welcomed by bench and 
bar and certainly by the juries. In England 
an act of parliament gave relief forty-five 
years ago. One of the reasons urged at that 
time for a change in procedure was that of- 
fenders frequently escape conviction on their 
trials by reason of the technical strictness of 
criminal proceedings in matters not mate- 
rial to the merits of the case. So many 
crimes were formerly punishable by death 
that the clemency of the judge provided the 
prisoner with the safeguard of an indictment 
that protected his rights at every point, but 
in following the old custom under modern 
conditions justice is frequently cheated, and 
the legitimate rights of the accused are no 
better cared for. To conform to the declar- 
ation of rights it is only necessary that the 
crime “shall be fully and plainly, substan- 
tially and formally described.” Judge Fes 
senden believes that with proper legislation 
the present formal requirements can be done 
away with and the substantial matters only 
retained. But ‘the work of reform should 
not be confined to procedure. Much ought 
to be done with reference to the substantive 
law of crimes. For example, the technica 
distinction between larceny, embezzlement 
and false pretences — which are merely dit 


ferent forms of theft—should be abol 
ished.” The new commission has at 
opportunity to perform a most importat 
service for law and justice in the Commor 
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Hotes of Cases. 

In Clowdis v. Fresno Flume & Irrigation Co., 
decided by the Supreme Court of California in 
September, 1897 (50 Pac. R. 373), it was held that 
knowledge of servants put in charge of a bull to 
drive him to a certain place, that the is vicious, is 
knowledge of the owner, so as to make him liable 
to a stranger injured by him. It was further held 
that servants put in charge of a bull to drive him 
to a certain place, who on the way learn that he is 
vicious, render the owner liable to one thereafter 
injured by him on the trip, by continuing to drive 
him without taking precautions against accidents. 
The court said in part: “It is quite true that 
knowledge by or notice to a servant charged with 
no duty in the matter, of the vicious propensities 
of an animal owned by the master is not notice to 
the master. The rule, however, is that a servant’s 
knowledge, to whom an animal is intrusted, of its 
ferocious disposition, is knowledge of the master 
sufficient to render the latter liable (Brice v. 
Bauer, 108 N. Y. 428, is N. E. 695; Cooley, Torts, 
p. 406, and note). In the present case Lovelace 
and Treece had been put in complete charge of the 
bull. It is a fundamental and most important prin- 
ciple of the law governing the responsibility of 
masters that whatever duty they owe to the public 
(or to their employes) must be performed, and a 
failure to perform, or improper performance, can- 
not be excused by a showing that execution was 
delegated to a servant, even of approved careful- 
knowledge or skill. It must further be 
shown that the servant, in the particular matter, 
exercised the full degree of care and showed the 
requisite amount of skill. ‘And this is true, how- 
ever subordinate or menial may be the rank of the 
servant. Whatever be his position, in that special 
employment he represents the master, and within 
its scope his knowledge is the master’s knowledge, 
his acts the master’s acts (Higgins v. Williams, 
114 Cal. 176, 45 Pac. 1041; Donnelly v. Bridge Co. 
[S. F., No. 623], 49 Pac. 559). Every one, whether 
acting individually or through agents, is bound to 
exercise ordinary care to prevent injury to the per- 
son or property of another (Civ. Code, secs. 1708, 
1714, 2330, 2338). Therefore when, as here, Love- 
lace and Treece had been sent upon an independ- 
ent mission, and put in complete charge of the 
animal, they stood in the performance of their task 
in the place of the defendant, and the question of 
defendant’s responsibility will be answered as may 
be answered the inquiry, What would have been 
the master’s responsibility and liability had he per- 
sonally been in charge of the animal? To this 
there can be but one answer: He would have been 
liable. Twice before on that very day had the bull 
evinced its ugly disposition by attacks actual and 
threatened. Here was ample proof of the fact of 
viciousness, and of the knowledge of that fact 
brought home to the master. There is yet another 


ness, 





and independent view of the matter which may be 
taken, and in this is eliminated all question of the 
master’s knowledge. That view turns upon the 
master’s liability for the negligent performance by 
a servant of a duty within the scope of his employ- 
ment. The driving of the bull upon the highway 
was not within the employment of Lovelace and 
Treece, but it was their express task. In the per- 
formance of his duty, if injury was occasioned to 
one without fault by reason of their negligence, 
the master was liable. At the outset of the drive, 
when the men may be assumed to have believed 
that the beast was gentle, if it had suddenly and 
unexpectedly attacked and injured some person, 
it might well be argued that they were performing 
their task with due care, and that for the unex- 
pected onslaught the master was not liable. But 
when thereafter, while engaged in this undertak- 
ing, they acquired knowledge of the animal’s evil 
propensities, it became a question of fact for the 
jury whether or not they exercised the requisite 
degree of care in their subsequent management of 
it. The circumstance that the additional knowl- 
edge was acquired by them after the employment 
was undertaken, and was not known either to 
them or to their employer at the time it con 
menced, would not exonerate the latter. If the 
conductor of a passenger train should at any time 
during the journey discover a defective wheel, and, 
continuing the trip, injury should thereby result, 
the company would not be exonerated because the 
knowledge was acquired after the train had started. 
Yet there is no difference in principle between the 
cases, and what difference exists is merely in the 
degree of care exacted by law. Precisely such a 
cause of action as the one which we have been 
considering was that of Ficken v. Jones (28 Cal. 
618); and another in which the question is consid- 
ered with much elaboration is that of Barnum v. 
Terpening (75 Mich. 557, 42 N. W. 967). 





A summons in a suit brought by Bernard F. 
Martin in the Municipal Court of the city of 
Rochester, to recover for goods sold to David 
Goldstein, was served Saturday. The defendant 
appeared in this action solely to object to the juris- 
diction of the court, mainly upon the ground that, 
being a Jew, he uniformly observed Saturday as 
“holy time.” The plaintiff set up by affidavit that 
the summons being made returnable on Saturday 
was, through inadvertence, without malice. A 
judgment rendered in favor of the defendant, va- 
cating the summons and warrant of attachment, 
has been reversed by the Fourth Appellate Divi- 
sion, which held, in an opinion by Justice Adams, 
Justice Ward dissenting, that section 271 of the 
Penal Code, providing that “ whoever maliciously 
procures any process in a civil action to be served 
on Saturday, upon any person who keeps Saturday 
as holy time, and does not labor on that day, or 
maliciously procures any civil action to which 
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such person is a party to be adjourned to that day 
for trial, is guilty of a misdemeanor; ” when con- 
strued in view of the fact that the first and third 
clauses of the section contemplate that the acts 
there recited should be done maliciously and on 
the principle that penal statutes should always be 
construed in favor of civil liberty, and that the 
section Occurs in that part of the Penal Code de- 
fining crime against religious liberty and con- 
science, and that to constitute a crime there must 
be not only the act itself, but a criminal intent 
must accompany it, did not apply in this case, 
where the summons was inadvertently issued. 





In the case of Bond, Administrator, v. Hollo- 
way, the Supreme Court of Indiana held that the 
transfer of a note payable in bank by one joint 
payee to the other, by a written indorsement 
signed by him, stating that “I assign over my 
interest in the within note to such co-payee,” does 
not render the assignor liable as an _ indorser 
either to his co-payee or to a third person to 
whom such co-payee afterward, but before its 
maturity, sells the note and transfers it by a simi- 
lar indorsement, with the addition of the words, 
“without recourse after maturity,” and that sab- 
sequent purchasers take such a note with notice 
from the form of the indorsement that it is a mere 
assignment of the interest of one who does not 
become bound for the payment of the note. 





The question of the right of the proprietor of a 
mineral spring to empty its waters into a stream 
flowing across the land of another, after the water 
has been used for bathing purposes, has recently 
been decided by the Supreme Court of Indiana. 
The mineral water spring was accidentally discov- 
ered near Martinsville in 1888 by persons boring 
for natural gas. The medicinal qualities of the 
water proved so valuable that an artesian well was 
constructed to bring it to the surface, a sanitarium 
was established and large numbers of patients visit 
the place to drink the water and also to take baths 
there. After being used for bathing purposes, the 
water is allowed to flow into a stream which 
crosses land not belonging to the owners of the 
mineral spring and sanitarium. One of these ad- 
joining landowners sued them in equity for an in- 
junction, asking that they be restrained from per- 
mitting any water to flow into the stream “ which 
shall have been used in bathing and cleansing per- 
sons afflicted with infectious, syphilitic, or other 
similar disorders.” The trial court granted the 
injunction, but the Supreme Court set it aside and 
directed judgment for the defendants, because the 
urdisputed proof was that although the water had 
an unclean, slimy and repulsive appearance in 
some parts of the stream, it was in no way poison- 
ous or injurious to live stock or human beings. 





In Henry W. Sage, appellant, v. The Mayor, 
etc., of The City of New York, the Court of Ap- 








ee a sr — ————— 


peals rendered an important opinion on the sub- 
ject of riparian rights. The following is from the 
official syllabus: “* When lands are described in a 
deed as bounded by a navigable river where the 
tide ebbs and flows, the title ends at high-water 
mark. The grantees in the Nicolls charter of 
1667 to the inhabitants of New Harlem took title 
to the uplands lying upon the river, but not to the 
tideway or to any land below high-water mark. 
Ia other words, they became simply riparian pro- 
prietors upon tide water, with such title, rights 
and privileges only as belong at common law to 
the owners of upland washed by waters where the 
tide ebbs and flows. While the title of such own- 
ers did not extend beyond the dry land, they were 
entitled, as against all but the crown, as trustee 
for the people at large, to certain valuable privi- 
leges or easements, including the right of access 
to the navigable part of the river in front, for the 
purpose of loading and unloading boats, drawing 
nets and the like. These riparian rights were prop- 
erty belonging to the riparian owner, who could 
not be deprived of them without his consent or by 
due process of law, although he could only use 
them subject to the rights of the public. In the 
absence of a grant the city of New York has the 
absolute power to improve the water front for the 
benefit of navigation, free from any interference 
by the riparian owner, whose sole right as against 
the State or its municipal grantee, as the trustee 
for the public, is the pre-emptive right to pur- 
chase, in case of a sale, when conferred, by statute. 
The following cases explained and distinguished: 
Rumsey v. N. Y., etc., R. R. Co. (133 N. Y. 79); 
Saunders v. N. Y. C., ete., R. R. Co. (144 N. Y. 
7s); Langdon v. The Mayor (93 N. Y. 129); Wil- 
liams v. The Mayor (105 N. Y. 419); Yates v. 
Milwaukee (10 Wallace, 497). In this State, as 
against the general public, through their official 
representatives, riparian owners have no right to 
prevent important public improvements upon tide- 
water for the benefit of commerce. Although, as 
against individuals or the unorganized public, 
riparian owners have special rights to the tideway 
that are recognized and protected by law, as 
against the general public as organized and repre- 
sented by government, they have no rights that do 
not yield to commercial necessities except the 
right of pre-emption when conferred by statute, 
and the right to wharfage when protected by a 
grant and covenant on the part of the State. 
When any public authority conveys land bounded 
by tide-water, it is impliedly subject to those para- 
mount uses to which government, as trustee for 
the public, may be called upon to apply the water 
front for the promotion of commerce and the gen- 
eral welfare. The purpose for which the supreme 
authority holds the title to lands under tide-water 
is inconsistent with the power to grant any ease- 
ment or right to those lands that will prevent it, 
when the necessities of commerce demand, from 
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“wharfing out” to deep water, so that vessels 
can load and unload and the interests of navigation 
be promoted. Under the facts of the present case, 
in which the title of the city to the tideway is 
derived from the Dongan and Montgomerie char- 
ters, plaintiff, the upland owner, whose land is 
embraced within the Nicolls grant to the inhabi- 
tants of New Harlem, has no easement over the 
tideway as against the city, for no such limitation 
upon the prerogative of the sovereign was in- 
tended, and the conveyance of the uplands in ques- 
tion to a subject should, from public considera- 
tions of the highest importance, be held to have 
been made with the implied reservation of the 
right to freely improve the navigation of the great 
seaport, within the general limits of which said 
uplands were situated. The permanent control of 
navigable waters, if alienable at all by the State 
or sovereign, should only be so by an instrument 
showing a clear and undoubted intention to that 
end, and in the absence of express language the 
strict construction required by law in favor of the 
sovereign, as trustee, limits the effect of the grant 
by reserving or excepting therefrom the rsght to 
fill in the land out to deep water and build wharves 
thereon in aid of navigation and as an indispens- 
able incident to commerce. The provisions of the 
Dongan and Montgomerie charters in reference to 
the grant to the city of New York of the lands in 
the tideway were confirmed by the colonial legis- 
lature by Laws of 1732, chapter 584, and also by 
the first Constitution of this State, in 1777, which 
was the result of all the legislative power that the 
people of the State of New York, untrammeled by 
any higher law, could exert, and which did not 
require compensation for private property taken 
for public use. The doctrine of accretion rests 
upon an increase by imperceptible degrees through 
natural causes, such as the ordinary action of 
water, but does not apply to land reclaimed by 
man through filling in and making dry land once 
under water. The city of New York was not a 
wrongdoer in filling up the water front and con- 
structing piers, as its action was justified by its 
ancient charters as well as by legislation, to which 
there is no constitutional objection. The land 
thus made, without trespassing upon the rights of 
any one, did not become the property of the ad- 
joining upland owners through accretion, but 
7emained the property of the city for the benefit 
of the public as dry land just the same as when it 
was land under water. 
SS 

The constant publication of cases in support of 
clear law is excessively tiresome, and irresistibly 
calls to mind the amusing colloquy in “ Much 
Ado About Nothing:” Don Pedro—‘“I think 
this is your daughter.” Leonato — “ Her mother 
hath many times told me so.” Benedick — 
“Were you in doubt, sir, that you asked her so 
often?” — Law Times (London). 
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THE FIRST TERM OF THE SUPREME 
COURT IN WESTERN NEW YORK. 


By L. B. Proctor. 

TO part of the history of Western New York is 
invested with more interest than is found in 
the annals of the legal profession of that populous 
and progressive portion of the State. Though the 
fame of lawyers and judges is almost as fugitive 
as the Sybilian leaves, a careful examination of the 
fading reminiscences of the bench and bar of 
Western New York brings into clearer view the 
character and career of jurists distinguished for 
learning, eloquence and legal accomplishments that 
have outlived their day, embellishing the civil and 
legal history of the State of New York. But no 
event in the history of the western section of the 
State has greater interest than the one we are 
about to relate, when John Sloss Hobert, a learned 
and distinguished judge, left his delightful home 
in the city of New York and traveled westward 
through distant forests, crossing lakes, journeying 
along the shores of rivers, over the warpaths of the 
Indians, to the country of the Genesees. His ob- 
ject in making this long, tedious and dangerous 
journey was to hold the first term of the 
Supreme Court of the State of New York 
held west of Cayuga lake. That mem- 
orable held its sittings at Geneva, then 
a little hamlet, on September 20, 1795. Judge 
Hobert was commissioned October 17, 1777, a few 
weeks after John Jay was appointed chief justice 
of the State of New York. With Jay, Hobert 
pronounced the law from the bench until the 
former was appointed chief justice of the United 
States, September 26, 1784. In scholarly attain- 
ments, legal learning and judicial ability, Hobert 
was the equal, if not the superior of Jay. Asa 
judge he had an intuitive sense of the real facts 
and principles involved in the cases tried and 
argued before him. His charges to juries were 
characterized by sagacity, learning, discretion and 
simplicity. There are two modes of charging 
juries — one by stating the facts and the law in a 
general manner; the other by collating carefully 
arguments on both sides, so as to exhibit their 
relative bearings, and then applying the law to the 

actual facts. 

Hobert adopted the latter course. 
exhibitions of his intellectual strength there 
were happy, energetic combinations with a 
well-disciplined imagination, polished wit and 
humor. As a speaker and writer there was 
a corresponding simplicity and energy in his 
style. Though he had a prolific fancy, he 
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used it sparingly. for he understood that although 
the most beautiful of these flights interspersed 
through argument or address may give an audi- 
ence Or a jury momentary delight, the transient 





thrill they create produces no lasting effect; that, 
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on the contrary, they break the unity and divide 


the force of an argument. 

Hobert’s opinions, especially those pronounced 
after his appointment as a judge of the United 
States District Court, were always equal to any 
occasion which demanded rare judicial 
plishments. 

As a statesman and diplomat John Jay stands 
in history high among illustrious Americans. 
The many important official positions he occu- 
pied called into action all his talents, learning 
and energies. He promoted the general interests 
of the colonies during the early years of the Revo- 
lutionary struggle, at intervals from 1774 to 1779, 
as a delegate to the continental congress. As 
minister, at different periods, to Spain, France 
and Great Britain, and as chief justice of the 
United States, he was much in the public eye. 
His career as governor and chief justice of the 
State of New York has passed into enduring his- 
tory. As one of the authors of that great work, 
the Federalist, his pen was equal to those of 
Hamilton and Madison. 

There was a period in the career of John Jay in 
which he experienced the mutability of popular 
favor in a most signal manner —a period in which 
he was one day the idol of the people and the next 
day an object of their volcanic hatred and furious 
denunciation, followed by riots and popular out- 
breaks unprecedented in our history. Nor was 
this popular storm confined to Jay alone, for 
Washington, then president of the United States, 
shared in the storm of denunciation which swept 
over the country. Time has shadowed this sin- 
gular event into forgetfulness. 

The treaty of 1783, which terminated the Revo- 
lution, provided that the British should evacuate 
all forts within the territory of the United States, 
many of which were on our frontier. But for some 
reason they disregarded this important provision 
of the treaty; not only this, England openly au- 
thorized privateers to seize neutral vessels trading 
in the French West Indies, and insisted upon the 
right of search and impressment of seamen, which 
she claimed as an international right, while boldly 
and impudently disregarding her own obligations. 
Early in the year 1794, not long before Jay was 
elected governor of New York by the enthusiastic 
vote of the people, Washington appointed him 
minister extraordinary to Great Britain, for the 
purpose of negotiating a termination of these out- 
rages, if need be, by a new treaty. Jay embarked 
at New York on his all-important mission, with 
an enthusiastic demonstration of popular favor, 
and he was received in England with all the re- 
spect due his distinguished character and office. 
Negotiations were opened with the British min- 
istry, which resulted in a treaty, known as “ Jay’s 
Treaty,” apparently satisfactory to both nations: 
but, unfortunately, as we shall see, for some reason 


accom- 


under the treaty. This was the recognition, by 
implication, of the right to search our vessels on 
the high seas. The result of Jay’s efforts was sub- 
mitted to the senate for ratification in June, 1705, 
and, strangely enough, received the sanction of 
that body, and soon afterwards the signature of 
Washington. The treaty provided for the speedy 
evacuation of the forts on what was then 
northern and western frontier. It arranged for 
compensation for illegal seizures and regulated 
commercial questions to some extent, but, as we 
have said, it recognized, by implication, the right 
to search our ships on the high seas. When it is 
remembered that permitting the British this right, 
so humiliating to our national pride, was the prin- 
cipal cause of a future war with her, known as the 
War of 1812, we can easily see how it aroused the 
indignation of the American people, so soon as 
they became aware of the real terms of the treaty. 
Jay landed in New York before the terms of the 
treaty had become fully known. He 
governor of the State, and was received with 
unprecedented marks of public favor. Within a 
few days, however, the real condition of the treaty 
which he had been instrumental in negotiating be- 
came public, and then the popular indignation rose 
to a fearful pitch. Copies of the treaty and effigies 
of Jay were, in many parts of the country, publicly 
burned. And the most bitter charges were made 
against Washington, “in terms,” as he said, “so 
exaggerated and indecent as could scarcely he ap- 
plied to a Nero, a notorious defaulter, or even 'o 
a common pickpocket.” But in this case the wild 
populace had the “ Father of their Country” and 
John Jay, one of their greatest statesmen, tu «eal 
with. Washington, believing the treaty, on the 
whole, the best that could have been obtzined un- 
der the circumstances, sustained it with all his 
influence, and the house of representatives, on 
April 22, 1796, by a vote of 51 to 18. decided to 
carry it into effect; but the popular outbreak 
against it had largely subsided before congress 
teok this decided action. This result was largely 
lue to the influence, exertions and eloquence of 
fohn Sloss Hobert. who, in frequent addresses to 
the people, demonstrated to them (the belief held 
by Washington) that the treaty, on the whol<, coa- 
tained the best policy which could then be adopted. 
Ne. speaker was, perhaps, better prepared to sub- 
due tumultuous popular excitement than was 
Hobert on these occasions. His eloquence con- 
sisted in the apparently deep self-conviction and 
emphatic earnestness of his manner, the natural 
energy of his style, the close and logical connec- 
tion of his thoughts, and the ease with which he 
enchained the attention of his hearers. 

The relations between Jay and Hobert were inti- 
mate and confidential. We have already seen what 
powerful support he gave Jay and his treaty in the 
fierce, tumultuous attack of the people upon them. 
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the British retained a most important advantage 
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bert became the successful champion of Jay in an 
almost frenzied attack of the clergy upon him, for 
what they deemed a high-handed invasion of their 
rights. They were not alone in this attack, as we 
shall see. 

On November 12, 1795, Jay, who had recently 
entered upon his duties as governor of the State 
of New York, issued his famous Thanksgiving 
proclamation, the first executive instrument of the 
kind which appeared in this State, or perhaps in 
any other. Prior to this time Thanksgiving 
proclamations had always been appointed and sol- 
emnly announced from the pulpits by the clergy. 
This announcement enabled them to display their 
eloquence and their pious fervor, to take occasion 
to rebuke certain short-comings and delinquencies 
in their flocks, and to interweave severe castiga- 
tions upon public transgressions. All this was 
suddenly extinguished by Jay’s proclamation. The 
indignant clergy preached against it; they prayed 
against it; they composed, and caused to be sung, 
hymns against it; they arrayed the solemn-visaged 
deacons against it; but their most powerful allies 
were the ladies of their congregations. They 
fairly shieked their indignation against it, and 
sneered significantly at Jay, who was only the 
governor of the State, and had nothing to do with 
Thanksgivings, except to devour his turkey — and 
they asserted, with emphasis, that he was a great 
gormand. Some of the newspapers espoused the 
cause of the clergy. The war upon Jay and his 
proclamation grew so fierce that matters began to 
assume a serious aspect for the once popular gov- 
ernor. 

At this juncture John Sloss Hobert came to the 
rescue. He was a favorite with the people, and 
his written as well as his oral productions were 
always received with favor by the people. He 
wrote a series of articles, entitled “ Phank-Offer- 
ings,” in which he proved that the executive of the 
State was the proper, indeed, the only source 
whence Thanksgiving proclamations should come. 

On November 18, 1795, Hobert wrote his fa- 
mous letter in defense of Jay and his treaty, which 
virtually terminated the controversy in favor of 
beth. In style it was elegant, in argument pro- 
found, flexible and convincing; in sarcasm and 
irony it was as pungent as the letters of Junius or 
the satires of Juvenal; in wit and humor it was 
unequaled. Byron’s burning attack on the “ Eng- 
lish Bards and Scotch Reviewers” was not more 
effective in subduing his gifted, bitter and malig- 
nant critics than Hobert was in silencing the as- 
sailants of Jay and his Thanksgiving proclama- 
tion. Hobert closed this singularly effective and 
interesting letter as follows: 

“The times and the pugnacity of the clergy, 
among whom many theological bullies exist, re- 
mind me forcibly of the famous burlesque in 
— on the enraged, pragmatical clergy of 
is day: 








“*When gospel trumpeters abounded, 
And long-ear’d rout to battle sounded; 
When pulpit drum ecclesiastic 
Was beat with fists instead of stick, 
Then did the preachers abandon dwelling, 
And out they ran, hell-bent on quarreling.’ ” 

Such was the distinguished jurist to whom was 
assigned the duty of presiding at the first term of 
the Supreme Court in that now beautiful region — 
Western New York — then almost an interminable 
wilderness. His presence, and the events which 
ushered in the dawn of jurisprudence, in what is 
now a great State of itself, were invested with 
much that gives almost dramatic interest to the 
history of the bench and bar of the State of New 
York. 

At the time of which we are writing, and until 
after the adoption of the Constitution of 1821, the 
judges of our State Supreme Court, including the 
chief justice, were compelled to visit all parts of 
the State where there was a county seat to hold 
their courts, often making their journey on horse- 
back through dense forests. 

Chief Justice Kent, before he was appointed 
chancellor of the Court of Equity, when on his 
way to hold court at Canandaigua, on one occasion 
lost his way in the forest through which he was 
obliged to travel, his route being through what 
was known as bridle paths. Darkness came on, 
and he would have been compelled to spend the 
night in the gloomy woodlands had he not discov- 
ered a light reflected from the log cabin of an 
early settler, near which he found himself in his 
wanderings. In this humble abode he obtained 
shelter for the night, while his horse was com- 
fortably provided for in a hovel called a barn. 

To reach Geneva, Hobert, after leaving Cayuga 
lake, over which he and his horse were conveyed 
by a primitive ferry-boat, was obliged to travel 
through what may be called primeval forest, 
which he termed “a beautiful though uncultivated 
region.” He had traveled but a short distance 
when his horse lost one of his shoes, which his 
rider regarded as a great calamity. A little later 
he met a man with a gun on his shoulder and a 
number of beautiful pheasants which he had 
killed strung on his other shoulder. 

“Can you tell me, my friend, where there is a 
blacksmith shop?” asked Hobert. 

“Why, yes; you are all right. You are already 
in the shop of a very good blacksmith. You'll find 
his forge a little way on,” said the man. : 

Hobert continued on his way. After traveling 
a half-hour he came to a man hammering a hot 
iron on an anvil. There was a bellows stationed 
between two trees and a general invoice of very 
good tools lying about. After politely saluting the 
man of iron, the judge said: 

“You are a blacksmith, I see. 
shop?” 

“My shop? Why, man, you’ve been in my shop 


Where is your 
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ever since you crossed the lake out there. I’ve 
got the biggest shop in all the country. But my 
tools and things are in this part of my shop. You 
see I’ve got all the room I want. I need a few 
boards overhead here, but there is nothing of that 
kind hereabouts. My work is all right, just the 
same. Anything I can do for you? You've got a 
likely looking horse there. I’ve got one out here; 
he’s as gay as a lark. Ever do anything in the 
way of swapping horses, sir?” 

“No, my friend; I am not much of a horse- 
trader. But you could do me a great favor by 
putting a shoe on one of my horse’s feet,” said the 
judge. 

“T’ll do it, sir, and it will stay when I get it 
there.” 

It was not long before the man placed a shoe on 
the horse’s foot in a manner that delighted the 
judge. He paid the man’s charges, mounted his 
horse and continued his journey. 

There was a kind of magical pleasure to Hobert 
in his journey through the woodlands. He was 
traveling at that season of the year when the 
leaves of summer begin to wear varied colors and 
fall from the trees like the hopes of early years, 
which often fade and fall before the autumn comes. 
Leaving the more dense forest on his near ap- 
proach to Geneva, a beautiful and striking picture 
opened to his view, which he described in a charm- 
ing, almost prophetic, letter to Governor George 
Clinton, in part as follows: 

“As I issued from my woodland route a few 
miles from Geneva the scenery before me was as 
beautiful as a soft Italian landscape. The little 
settlement of Geneva is as charmingly situated as’ 
its Switzerland namesake. From it the lake, that 
takes its name from the settlement, is seen in all its 
unequaled loveliness. It extends in a southerly 
direction until nearly lost in the distance, and the 
delightfully wooded hills sloping gently from its 
shores appear in misty outlines. Here, in this 
Sylvan place, more inspiring to the poetic muse 
than to the genius of jurisprudence, I am to hold 
the first court of record ever held in it.” 

How glorious is the thought that the law goes 
hand in hand with the advance of civilization. 

Judge Hobert found himself at Geneva at the 
close of a pleasant September day. Comfortable 
quarters had been prepared for him in the famous 
Patterson Hotel, which was constructed entirely of 
unhewn logs. It was only one story in height, but 
covered considerable ground, and it was roomy 
and comfortable. The circumstance of holding a 
term of the Supreme Court at Geneva, presided 
over by a great judge, a friend of the governor of 
the State and of a chief justice of all the State 
courts, created profound attention throughout the 
country. A large log building was erected for a 


court-house, in one corner of which was the 
county clerk’s office, and in another was the sher- 
if’: office, 


The bench was of roughly-hewn logs. 









with logs more carefully hewn for a seat for the 
judges. Behind the bench there was an opening 
that looked out upon the lake and admitted light 
and air. The jury-box consisted of logs hewn to 
render them seats. The next morning, at the 
seund of a horn, the judge was escorted to the 
court-house by the sheriff and the members of the 
bar present. He took his seat on the bench with 
the ease and grace with which he sat on the bench 
in the metropolis of the State, surrounded by a 
brilliant bar and all that renders a temple of justice 
The crier made the usual proclama- 
tion, and the first term of the Supreme Court of 
the State ever held in Western New York yas 
opened for business. 

To Judge Hobert the assembly in the court- 
room was of singular interest. There was the 
farmer from the fields from which the forest trees 
had just been cleared; there was the shrewd ad- 
venturer, the hunter of the deer, the beaver, the 
panther and the bear; the fisherman and trapper 
from the lakes; there, too, was the stalwart Iro- 
quois, whose tribes formed the most powerful 
Indian confederacy ever known in America —so 
powerful that for over a century it held the balance 
of power in the struggle between France and Eng- 
land for the possession of North America. Over 
each and every one in the room there presided a 
sense that they were in a temple dedicated to jus- 
tice, and that they were in the presence of one of 
its ministers, invested with the power to enforce 
its awful mandates, which protected them and 
their homes in the distant wilderness. Over all 
there was an air of respect and veneration for the 
place and its surroundings. 

With dignity, urbanity and judicial precision 
Judge Hobert delivered his charge to the grand 
jury. It was full and minute in regard to their 
duties, admirably adapted to their minds and their 
situation in life. On the whole, it was a model as 
well as a historic charge: ‘“ There is much in the 
occasion which has brought you here; much that 
places upon me a responsibility more weighty than 
has ever been placed upon me in my _ judicial 
career, and you, gentlemen, share this responsi- 
bility with me. Humble as are our surroundings, 
they rise into a degree of grandeur, not so much 
from the importance of the work you are to per- 
form here as from the thought that you are the first 
grand inquest ever impaneled in Western New 
York, a region which time will embellish with 
cultivation, by intelligent people, institutions of 
learning, art, science and all that adorn and ele- 
vate society. We are here to lay the corner-stone 
of jurisprudence, not only for the present, but for 
the future of this beautiful region, which is now, 
may I say, a magnificent wilderness, and to set the 
grand machinery of the law in motion for all time 
You have come here, gentlemen, as members 0! 
that great institution, the jury, the glory of Ameri 
can law, which places and preserves in the hands 
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of the people a share in the administration of 
justice, which prevents the encroachment of the 
pewerful upon the weak. Your participancy in 
this occasion will in future years come to you as a 
proud reminiscence of the past.” 

After the petit jury were sworn there was a 
cause taken up which occupied the attention of the 
court for that day. 

During the 
the term two 


of the 

gentlemen = on 
hotel. Dismounting, they gave 
high-spirited horses to the care of an 
attendant who accompanied them, and inquired 


forenoon second day of 
horseback | ar- 
rived at the 
their 


for the landlord, who soon made his appearance. 
To the question of one of the gentlemen whether 
he could entertain him and his friend for a day or 
two, he replied that he would do the best he could 
for them, but his accommodations were not such 
as their appearance gave him to understand they 
were accustomed to receive. He 
that any 


was answered 
accommodations he could give them 


would be satisfactory. 


The dress, manner and bearing of the strangers 
indicated that they were men of distinction. One 
of them was apparently about forty-two years of 
age: the other was perhaps three or four years 
his junior. There was something in the appear- 
ance of the elder stranger that attracted the atten- 
tion of the people in and around the hotel — 
am easy self-possession, an unassuming natural 
superiority in his bearing, and a military pre- 
cision in his step. His features were striking, 
his broad, high forehead and presiding brow indi- 
cated thought and courage, while a quick, clear 
glance from a piercing black eye seemed to pene- 
trate the very thoughts of those upon whom he 
directed his attention. His frame was below the 
medium height, well-knit and finely proportioned. 

The younger stranger was tall and commanding 
in person. In his presence there was something 
that inspired respect. His countenance was hand- 
some and bore the impress of intelligence, deter- 
mination and courage. 

After dinner the two gentlemen proceeded to 
the court-house. As they entered a courteous bow 
of pleasant recognition passed between the judge 
and the elder gentleman. Taking seats politely 
furnished them by the sheriff, they gave their at- 
tention to the proceedings of the court. Their 
appearance, and the salutations that passed be- 
tween the judge and the elder stranger, created 
nuch curiosity in the minds of the people present. 

“Who are they?” “ What are they?” ‘‘ What 
brought them here?” were questions that silently 
ran through the room. 

“Are they government land surveyors or ex- 
plorers? I think that small man is a lawyer. If 
he is, I tell you he is one of the best. Did you 
notice the polite bow the judge gave him when he 
came into the room? That means something,” 








whispered one of the court officers to a man stand- 
ing near him. ‘ 

But to a juror on the panel, before whom a case 
was on trial, the elder stranger was an object of 
such deep and absorbing interest that it was diffi- 
cult for him to give proper attention to the case. 
His eyes were constantly fixed on the stranger 
with a pleasant, yet startled, expression. Thus 
matters continued until court adjourned for the 
day. 

The moment the juror was released from his 
duties he hastily approached the object of his in- 


terest, exclaiming: “Col. Burr! My old com- 
mander! Quebec! Montgomery! God _ bless 
ayes 
yeu! 


Surprised and somewhat startled at the vehe- 

ment joy the man manifested, Col. Burr (for it was 
that distinguished character whom the man ad- 
dressed) extended his hand to him, saying: 
Your face is fa- 
I am sure we have met before. From your 
expression concerning Quebec and Montgomery 
you must have been near me when our gallant 
general fell,” said Burr. 

“Near you? I 


“T am glad to see you, sir. 
niiliar. 


was very near you when we 
were driving the British before us like sheep. I 
can almost hear our cheers for the Continental 
Congress now. On they ran, until, for some rea- 
son, I never knew what, we came to a halt, and 
one of their gunners ran back and fired a cannon 
loaded to the muzzle with grapeshot, killing our 
general and all who were near him but you and 
one Or two others. Don’t you remember, when 
you were trying to carry off the dead body of the 
general, who fell facing the enemy, back to our 
Well, 
We didn’t carry him away, for 
we were surrounded by the British, but we got his 
sword, though he held it in his hand with an iron 


lines, a soldier came to your assistance? 
that was myself. 


grasp. Now don’t you remember me?” said the 
man. 


“Indeed I do. Your name is Sidney Chapman, 
and I remember how you saved my life by shoot- 
ing a British soldier who was about to run me 
through with his bayonet as I was trying to lift 
the general from the ground. 
brave, brave friend! 
fo= one moment. I 


Forget you, my 
I have never forgotten you 
have often wished to meet 
you since we parted after our long march through 
that wilderness. I have often related that dreadful 
struggle over the body of Montgomery, though I 
seldom speak of my service,” said Burr. 

“But your soldiers often do. They love to 
speak of you as the best fighter in the army — one 
that they would follow in any charge up to the 
muzzle of the enemy’s guns and the point of their 
bayonets. It was an awful struggle, as you say, 
over the general’s body. I have often wondered 


why we were not killed, when nearly every one 
else around us was, but the way you used your 
pistols and sword, and the way I punched about 
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me with my bayonet saved us,” said Chapman. 

Burr was deeply affected by this interview with 
the old soldier. It brought before him the picture 
of Montgomery falling when victory was in his 
grasp, his dead and dying comrades, and the awful 
struggle that the soldier related. Together they 
repaired to the hotel, and there fought their battles 
over again. 

Soon after the close of the war Chapman emi- 
grated to Western New York, then a dense wilder- 
ness, took possession of lands to which he was 
entitled for services as a soldier during the Revo- 
lutionary War, and made the desert bloom. He 
became a highly respected citizen. and as such was 
drawn as a juror for the first term of a court of 
record in Western New York. He was a brother 
of the Hon. Lemuel Chapman, who at a later 
period emigrated to Western New York and set- 
tled near Canandaigua. With Sir Charles William- 
son, the great landholder of the Pultney estate, he 
represented the county of Ontario in the assembly 
of 1796-’97-'08. 

The gentleman who accompanied Burr to Gen- 
eva was the celebrated Comfort Tyler, who, as an 
eminent engineer, laid out the fortifications at 
West Point and superintended their construction, 
and who subsequently accompanied Burr in his 
mcmorable trip down the Mississippi. He was 
tried with Burr for high treason, and with him was 
acquitted. 

Burr and Tyler visited Geneva during the sit- 
ting of the court we have described in the interest 
of a company organized for the purpose of con- 
structing a bridge over Cayuga lake, at that time 
and long after regarded as a Herculean undertak- 
ing. He and Tyler were the principal stockhold- 
ers in the company. After encountering many 
difficulties, they succeeded in obtaining a charter 
for their company from the legislature of 1708. 
As soon as this was obtained, Burr, Gen. John 
Swartout and Comfort Tyler took the entire stock 
of the company, which amounted to $375,000. On 
May 17, 1799, work on the bridge was commenced, 
and it was completed October 20, 1801, at a cost of 
$285,000. 

This great bridge, then the largest in the Union, 
erected largely with the means and influence of 
Burr, was an avenue that led to the rapid settle- 
ment of Western New York, and, we may well 
say, of the far west. 

At Geneva Burr met, by appointment, Sir 
Charles Williamson, who, as we have seen, was 
the principal manager of the Pultney estate and 
representative of the Holland Land Company, 
which, with the Pultney estate, owned nearly all 
the land in Genesee county, embraced in the ter- 
ritory of what is now Western New York. Burr’s 
business with these men was connected with the 
plan of constructing a turnpike from the western 
termination of the great bridge to Canandaigua. 

Burr and Tyler remained at Geneva four days, 








when Judge Hobert’s court adjourned, and with 
him they left Geneva on their route homewards. 

As we have said, Hobert was appointed judge of 
the United States District Court in 1798. His 
learning and rare judicial ability adorned the 
bench down to the time of his death, which took 
place January 19, 1805. His opinion in the famous 
case of Raymond Rodney v. The Atlantic Trans- 
portation Company, which was tried in New York 
city in September, 1799, was regarded as one of 
the ablest judicial efforts of the times in which he 
lived. It was so regarded by Josiah Ogden Hoff- 
man and many other eminent lawyers engaged in 
the case. But there was nothing in all the long 
and distinguished life of Judge Hobert to which 
he referred with more pleasure than the first term 
of the Supreme Court of the State held in the 
wilds of Western New York. 

On a beautiful monument erected to his memory 
is an inscription, written by John Jay, closing with 
these words: “ This tablet is placed to the mem- 
ory of John Sloss Hobert, by one to whom he was 
a friend as dear as a brother.” 


en 


LITERATURE IN BLACKSTONE. 
OW is it that Blackstone’s Commentaries, 
whatever the deficiencies of their author, 
stand apart from and far above all our other legal 
treatises? The answer is that Blackstone was an 
eminent man of letters, and, by virtue of literary 
genius, favored by the circumstances of his time, 
produced a treatise on the law of England which 
at once became and will forever remain a part of 
English literature; the commentaries live by their 
style. 

Even the best English writers of the nineteenth 
century are apt to lack clearness of aim, and are 
unable to place clearly before their eyes the exact 
object which they seek to attain; they have not 
made up their minds what is the precise char- 
acter of the audience they intend to address, or 
what is the precise scope of the work they hope 
to produce. This planlessness mars the writings 
of an author so eloquent as Froude and of a writer 
so capable and interesting as Mr. Lecky. But the 
fault which detracts from the merit of even the 
best literary work of our day is, or rather has 
been (for in this matter there has of recent years 
been a great improvement), the special vice of all 
but a very few of our writers on law. The: vast 
mass of legal treatises are utterly without plan; 
their writers have generally collected together a 
vast mass of information, but they have no clear 
notion what is the class for whose benefit they 
are writing. At one moment they have in their 
minds the wants of an ignorant student. At an- 
other moment they wish to meet the requirements 
of practitioners. They have formed, again, no 


conception of the scheme on which their subject is 
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to be treated. No sane man would ever dream of 
seriously examining or criticising the arrangement 
of a book such as Chitty on Contracts, and this 
for the simple reason that of anything like logical 
distribution of a subject — such, for example, as is 
displayed by Sir Frederick Pollock in his admir- 
able work on the “ Law of Torts” —the author 
had probably no idea. 

Now from all this vice of planlessness Black- 
stone is utterly free; his book is addressed to a 
definite and, from a literary point of view, to an 
admirably chosen class of persons. He addresses 
educated gentlemen who, for one reason or an- 
other, wish to study the law of England, and to 
understand its principles; these men may be stu- 
dents who wish to go to the bar; they may be 
magistrates who take part in the administration of 
justice; they may be members of parliament, or 
persons who hope to shine in political life. In 
any case they are assumed to be an audience who 
are neither on the one hand practitioners who 
want to learn the details of their business, nor men 
who had not acquired the elements of a liberal 
education. Blackstone writes, in short, for edu- 
cated men who desire to become acquainted with 
the principles of English law. He knows not only 
who are to be his readers, but also what is his 
precise design. His book is written on a carefully 
considered plan. 

Few persons will nowadays entirely approve his 
scheme of arrangement. but the scheme is never 
out of his mind. His intention is to cover in out- 
line the whole field of the common law. He dis- 
tributes his subject into four books, each of which 
is intended to deal with a separate branch of law. 
His arrangement is open to very severe criticism 
from a logical point of view, but for literary pur- 
poses it has some strong recommendations. 
Knowing, as he does. both the persons for whom 
he is writing and the exact scope and plan of his 
books, he avoids the faults of books which are, 
often mistakenly enough, called “ practical,” and 
of still more worthless books which aim at being 
what is termed popular. He makes no attempt 
to supply the details for which you must properly 
refer to books on practice. and he does not, on the 
other hand, aim at meeting the wants of unedu- 
cated ignorance. He aims at producing, as he 
has produced, a book on law which may interest 
men of education and intelligence. 

Neither Blackstone’s command of language nor 
his clearness of aim would have enabled him to 
succeed in the performance of the task he had set 
before him had he not been endowed with the gift 
of literary judgment or tact. This is the quality 
in which even excellent writers often fall short. 
It would be possible to point to one book after 
another which contains extremely good writing, 
and which is formed in accordance with a thor- 
ceughly sound design, but has never achieved 
complete success because of the writer’s want of 





tact. This defect may show itself in various ways. 
It may easily take the form of pedantry. An 
author who has been at great pains to acquire in- 
formation finds it all but impossible not to make 
use of the facts which he has laboriously col- 
lected, and therefore intrudes upon his readers’ 
statements, which it may have been well worth 
while to verify, but which are not necessary for 
the treatment of the matter which he has in hand, 
and which do not interest those whom he ad- 
dresses. 

Learning is a means, not an end, and the use- 
less display of learning is the vice of the pedant. 
Want of judgment, again, may well take the form 
oi an exaggerated desire for completeness. There 
are books, no doubt, which ought to be in the 
strictest sense exhaustive, and such works fall 
short of their end if they do not deal with every 
part of their topic. But a treatise belonging to this 
class must, almost of necessity, be written for, as 
it will assuredly be read only by, experts, and the 
exhaustive method of treatment is utterly unsuited 
for literature which is intended to meet the wants 
of a wide though educated public. Blackstone, at 
any rate, has realized to the utmost the worth of 
the well-worn dictum that the half may be more 
than the whole. His omissions are one 
source of his literary success. — The Nation. 


main 
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THE LAST EXPERTS JN COURTS. 
HATEVER opinion one may have as to the 
guilt or innocence of Luetgert, no one can 
have any doubt that the trial was a miscarriage of 
justice. A failure of the jury to agree is always 
this. The entire object of a trial is to present all 
the facts so clearly that twelve fair men will agree 
either as to guilt or innocence. If nine men held 
one way at Chicago and three the other, if hours 
of wordy pleas outside and wordy discussion in- 
side the jury-room brought no agreement, it was 
first and briefly because of the expert testimony. 
This disagreed flatly on all points, and it dis- 
agreed and was intended to disagree so as to con- 
fuse the jury and cloud the chief issue. 

In this particular trial the fragments of bone 
found in the vat were the pivot of the case, because 
on their character depended the proof that a 
human body had been dissolved in the caustic soda 
with which the vat was filled. This was an issue 
of fact which in France or Germany would have 
been impartially passed on by a permanent com- 
mission of experts appointed by the government, 
called on by the judge, paid by the year and mak- 
ing their report independent of either side. This 
commission would have thad no interest in the 
case one way or the other. Its report would have 
been scientific and impersonal. When made, it 


would have been accepted by the jury and the 
court as settling the particular facts at issue. 
Unfortunately, this is not our way of getting at 
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such facts, as only expert testimony can pass upon. 
Each side at Chicago ‘had its experts. Each found, 
by sufficient payment, men of science willing to 
support its view. Dr. George A. Dorsey, of the 
Field Columbian Museum, positively identified a 
fragment of temporal bone as part of a human 
skull. Dr. Allport, the chief expert for the de- 
fense, admitted that it was a fragment of a tem 
poral bone, but denied proof of human origin. 
Prof. Norval H. Pierce traced the fibrous sheath 
of the auditory nerve in it. Mr. Paul D. Howes, 
an osteological expert, found nothing which could 
not be part of a hog. Dr. B. L. Riese found, by 
experiment, that a human body could not be dis- 
solved. Dr. Charles B. Gibson found by experi- 
ment the reverse. 

The medical experts were, in short, in this trial, 
as much on opposite sides as the lawyers. They 
were paid in the same way. They saw and testi- 
fied only what related to their own “ case.” There 
was an utter absence of the fine definition of medi- 
cal expert testimony by Dr. Wilbur, of Syracuse: 
“Expert testimony should be the colorless light 
of science brought to bear upon any case where it 
is summoned. It should be impartial, unpreju 
diced. There should be no half truths uttered, 
and the suppression of the whole truth is in the 
nature of false testimony.”” On this standard one- 
half of the experts or the other lied lamentably at 
Chicago. But most unfortunately this is not a 
definition of expert testimony as it is, but as it 
should be. 

Expert testimony of all sorts in our courts has 
become disgraceful. The Jaw in many States has 
now recognized the necessity of paying more than 
the ordinary witness fees to experts, so that there 
is a pecuniary recognition of its value. The three 
experts in the Barbieri trial in New York received 
from the county $7,250. The fees given experts 
yearly in any one of our large cities would prob- 
ably pay twice over the annual salary of perma- 
nent experts: but at present there is nothing 
permanent about an expert but his fee. Certain 
experts have the knack of putting their views so 
that it catches the jury. and a few, a very few. 
cannot be shaken into blunders by adroit cross- 
examination. As every lawyer knows, an expert 
with this skill comes high. The hypothetical ques- 
tion is another pitfall. It is a favorite New York 
device, the decisions there favoring it. No one has 
any doubt that it is an illwsive device to get the 


truth and a useful corkscrew by which to extract, 


a medical lie. The New York Medical Society 
and the Medico-Legal Society have both urged its 
abolition, but it continues to befog juries with its 
sophisms. 

The remedy for all this is simple. The French 
and the German plan is a permanent corps of ex- 
perts, paid in money and honor, who pass impar- 
tially on technical issues. A board of experts, 
one from each side, and they to select a third, has 





been proposed by a noted expert, Dr. Victor C. 
Vaughan, but it is inferior to the continental plan. 
The mere selection of experts by the court and 
their payment by the State, as proposed by Dr. 
Landon Carter Gray, would be worth something, 
Any plan which took expert testimony out of the 
mire of prejudice and paid opinions in which it 
now wallows would be an improvement. Use has 
blunted indignation; but for any expert to permit 
himself to be the tool of a side for a fee is really 
nothing but constructive perjury, and there is not 
a prominent trial with experts in which this does 
not appear. 

The first State which reforms this crying abuse 
by giving the judges in each county the appoint- 
ment of permanent paid experts will be instantly 
followed all over the country. The medical pro- 
fession is most befouled and belittled by the pres- 
ent system. Why does not the College ot 
Physicians here have a model statute drawn and 
press it for passage? The doctors of the State 
could secure its enactment in a winter. — Philadel- 
phia Press. 


————— ee 


LAWMAKERS IN JAPAN. 





7 Japanese parliament consists of a house of 

representatives, known as the shingi-in, and 
a house of peers, known as the kizoku-in. There 
are 300 members in the lower house, who are 
elected for four years, and about 200 members in 
the house of peers, whose term of office is seven 
years. 

There is no positive number set for the member- 
ship of the upper house, because there are many 
hereditary members, and their number may be 
augmented at any time by appointment at the 
hands of the emperor. All marquises and dukes 
are members of the house of peers by virtue of 
their titles; the members of the imperial house- 
held and imperial princes are also members of the 
house of peers. Barons, counts and viscounts are 
eligible to election to the upper house, but none of 
these ranks may be represented by more than one- 
fifth of its total membership. In addition to these 
there are the various persons whom the emperor 
rewards for distinguished services with a seat in 
the upper house. 

The members who are elected are chosen from 
among the largest taxpayers in the various dis- 
tricts. Fifteen men whose taxes amount to a cer- 
tain sum a year are elected in each district, and 
they elect one of their number. He must be at 
least 30 years old, and may be a merchant, manu- 
facturer or a member of one of the learned pro- 
fessions. The president and vice-president of the 
upper house are appointed by the emperor. 

Members of the lower house are all elected by 
popular vote. Every male of the age of 25 years 


who has lived one year or more in the district in 
which the election takes place may vote, provided 
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he has paid at least fifteen yen in direct taxes, 
exclusive of what he paid in local taxes. When 
the voter is 30 years old he is also eligible to 
membership in the lower house without any fur- 
ther qualifications. But a man who already holds 
an Office in the judiciary, police or correction de- 
partment, who has an office in the imperial house- 
hold or is in any way connected with the custom- 
house, may not become a candidate for the house 
of representatives. 





Legal Hotes of Mertinence. 





A decision by Judge Freeman, of Illinois, de- 
clares for the absolute secrecy of the ballot. No 
citizen, he says, under oath or in any other way, 
can be compelled to state for whom he voted. 


Former Attorney-General Garland, who has 
been ill in Little Rock, Ark., has returned to 
Washington and is at Garfield Hospital. The 
hospital physicians say he is mainly in need of 
rest. 

Judge Charles B. Ernst has just been re-elected 
police justice of Rochester, N. Y., by nearly 4,000 
plurality, after a very spirited canvass. He is a 
graduate of the Albany Law School, class of 1880, 
and a lawyer of ability. His popularity with the 
people, which has been tested in many a political 
battle, is evidently as great as ever, and his ad- 
ministration of the office appears to have been 
quite acceptable to the great mass, if one 1s to 
judge from the election returns. 


A valuable feature of the Bulletin of the depart- 
ment of labor, which is issued from the govern- 
ment printing office at Washington every other 
month, is a synopsis of the current decisions of the 
courts affecting labor. These are classified into 
the decisions based upon particular statutes in the 
several States and the decisions based upon the 
doctrines of the common law which prevail 
throughout the Union generally. This compen- 
dium is most useful to lawyers and all others who 
would keep acquainted with the development of 
the law in its relation to employers and employed. 
In the September number of the Bulletin thirty 
decisions are digested, and there is also a list of all 
the laws relating to labor which have been en- 
acted in the various States since the 1st of Janu- 
ary, 1896. —- New York Sun. 


The brief decision recently rendered by the 
Court of Appeals in the case of Birdie S. Stern- 
berger is of much more importance than can be 
appreciated without a knowledge of the proceed- 
ings in the courts below. It definitely fixes the 
limits of the jurisdiction of the Court of Appeals 
and the Appellate Division of the Supreme Court 





in habeas corpus cases involving the custody of 
children. The controversy arose between a hus- 
band and wife who were living apart, and it re- 
lated to the custody of a boy and girl seven and 
eight years of age, the children of the marriage. 
Testimony was taken before a referee, who re- 
ported in favor of awarding the custody to the 
mother. The court at Special Term refused to 
confirm the referee’s report, and made an order 
committing the children to the care of the father. 
An appeal was taken by the mother to the Appel- 
late Division in this city, which reversed the 
Special Term order and restored the children to 
the mother’s custody. The father then appealed 
to the Court of Appeals. That tribunal has dis- 
missed his appeal on two grounds: First, because 
the order of the Appellate Division was discre- 
ticnary, and therefore the Court of Appeals has 
no power to review it, and, secondly, because the 
Appellate Division had unanimously decided upon 
the facts that it was for the benefit and welfare of 
the infants to be confided to their mother’s care, 
and the Court of Appeals must assume that the 
evidence was sufficient to justify that conclusion.— 
New York Sun. 


The act to promote the safety of employes and 
travelers upon railroads, by compelling common 
carriers engaged in interstate commerce to equip 
their cars with automatic couplers and continuous 
brakes, and their locomotives with driving-wheel 
brakes, among other things provides: “ After the 
Ist day of January, 1898, it shall be unlawful for 
any common carrier engaged in interstate com- 
merce by railroad to use on its line any locomo- 
tive engine in moving interstate traffic not 
equipped with a power driving-wheel brake and 
appliances for operating the train-brake system, or 
to run any train in such traffic after said date that 
has not a sufficient number of cars in it so 
equipped with power or train brakes that the engi- 
neer on the locomotive drawing such train can 
control its speed, without requiring brakemen to 
use the common hand-brake for that purpose. 
And it shall be unlawful for any such common 
carrier to haul or permit to be hauled or used on 
its line any car used in moving interstate traffic 
not equipped with couplers coupling automati- 
cally by impact, and which can be uncoupled with- 
out the necessity of men going between the ends 
of the cars. That when any person, firm, com- 
pany or corporation engaged in the interstate 
commerce by railroad shall have equipped a suffi- 
cient number of its cars so as to comply with the 
provisions of section one of this act, it may law- 
fully refuse to receive from connecting lines of 
road or shippers any cars not equipped sufficiently, 
in accordance with the first section of this act, 
with such power or train brakes as will work and 
readily interchange with the brakes in use on its 
own cars, as required by the act.” 
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The news of the death of Dean Vaughan has 
been received in all the inns with deep regret. 


The business awaiting the judges at the com- 
mencement of the legal year 1897-8, the Law Times 
says, is formidable. There are 159 appeals and 
2,054 causes and matters for hearing. 


The retirement of Lord Esher from the bench 
reduces the members of the judiciary who are of 
the Order of the Coif to five— Lord Penzance 
(judge of the Arches Court), Lord Ludlow, Lord 
Justice Lindley, Mr. Baron Pollock, amd Mr. 
Justice Hawkins. 

Prof. Maertens, of the University of St. Peters- 
burg, is the umpire and president selected by the 
arbitrators in the Venezuelan boundary arbitra- 
tion. His appointment completes the arbitration 
court, which will assemble in Paris in the late 
summer or the autumn of next year. Great Brit- 
ain and Venezuela each submitted a list of ac- 
ceptable jurists, and the name of Prof. Maertens 
was the only one which appeared on both lists. 
Mr. Justice Henn Collins is the arbitrator ap- 
pointed by Great Britain. 

Mr. Joseph William Dunning died suddenly on 
the 15th inst., at his residence, 4 Talbot square, 
Hyde Park, W. He was the only son of Mr. 
Joseph Dunning, a Leeds solicitor, and was born 
in 1834. He graduated M. A. at Trinity College, 
Cambridge, in 1859, and was called to the bar at 
Lincoln’s Inn in 1861. He was a pupil of Mr. 
Eastwood, the celebrated conveyancer, and as- 
sisted Mr. Chapman Barber, one of the counsel in 
the Tichborne Case. He was editor of “ Hayes 
and Jarman’s Concise Forms of Wills,” and for 
several years before his retirement from practice, 
which ill-health made necessary some eight or 
nine years ago, he enjoyed a large practice in the 
Chancery Courts. 

The lord chief justice, Lord Russell of Kil- 
lowen, figures as a “ Celebrity at Home,” in the 
World, where his country seat, Tadworth Court, 
Epsom, and its surroundings are pleasantly 
sketched. ‘“ Guests,” we are told, “ are constantly 
to be found at Tadworth Court every week-end in 
the summer. Lord Russéll finds it more con- 
venient to remain in Harley street during the 
week than to undertake comparatively long jour- 
neys twice daily. He, however, always spends the 
week-end at Tadworth, surrounded by his nume- 
rous family and ‘troops of friends.’ These he 
delights to take over his stables, for, like every 
true Irishman, he is a lover of horseflesh.” 


At Whitchurch County Court, on the 16th inst., 
Mr. Whittingham, of Nantwich, applied on behalf 
of Mr. Thomas Henry Smith, solicitor, of Aud- 
lem, for an injunction restraining Claud Herbert 
Lisle, solicitor, Audlem, from practicing within 





ten miles of Audlem. Mr. Smith gave evidence 
showing that the defendant, during the last four- 
teen months, had acted in preparing cases for 
hearing; and Mr. Thomas Henry Middleton, as- 
sistant clerk to the Nantwich magistrates, pro- 
duced a minute of a court held at Nantwich in 
November, 1896, from which it appeared that Mr. 
Lisle represented the complainant in a case. Mr, 
Whittingham produced a deed of covenant in 
which the defendant disposed of his practice to 
applicant in the year 1888, and entered into an 
agreement not to again practice within a radius of 
ten miles of Audlem. His honor granted an in- 
junction, and allowed costs on the higher scale.— 
Law Journal. 

A quaint ceremony was observed before the 
queen’s remembrancer at the law courts, on 
Wednesday, when the secondary of the city (Mr. 
Roderick) and the city solicitor (Mr. H. 
Homewood Crawford) attended to “ render rent 
services’ due to the crown on behalf of the corpo- 
ration of London. The ancient custom of chop- 
ping the faggots and counting the horseshoe nails 
has been observed for many centuries past, and it 
owes its origin to the peculiarities of land tenure 
at a remote period. Walter le Brun, a farrier, was 
permitted to have a forge in the Strand, in the 
parish of St. Clement Dane, and he rendered to 
the exchequer every year six horseshoes and sixty- 
one horseshoe nails. Nicholas de Mord held a 
piece of land in the county of Salop, for which he 
was to cut in twain one faggot with a bill-hook 
and another with a hatchet. The proclamation in 
respect to the first runs as follows: ‘‘ Tenants and 
occupiers of a certain tenement known as the 
Forge, in the parish of St. Clement Dane, come 
forth and do your service;”’ while in the latter 
case the formula is: “ Tenants and occupiers of the 
piece of waste ground called the Moors, in the 
county of Salop, come forth and do your service.” 
Mr. Pollock, in the course of the proceedings, said 
the custom had been in existence for over 500 
years, and he hoped it might long continue. As 
her majesty had given no directions as to the re- 
tention of the implements used on Wednesday in 
carrying out the custom, the corporation have 
presented them to Mr. Baron Pollock, the last 
survivor of the ancient Court of Exchequer, be- 
fore which, in the olden times, the services used 
to be rendered. Last year the queen herself ex- 
pressed a wish to receive the hatchet, billhook and 
other articles. — Law Journal. 


—_—__.___—_ 


Legal Laughs. 





A certain well-known Brooklyn attorney is 
noted alike for the number of languages he speaks 
and his ready Irish wit. Recently he defended an 


indictment for perjury, which caused much public 
interest. While waiting in the court-room for the 
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trial to come on, a brother attorney asked him 
how he was going to make out. He replied: 
“ With a little more perjury and some ingenuity, 
] think I'll get my client off.” And he did. 


In a bill for pulling down the old Newgate in 
Dublin, and rebuilding it on the same spot, it was 
enacted that the prisoners should “ remain in the 
old jail till the new one was completed.” 


Here is another Judge Gary story: It was a 
bigamy case, and the accused man, after living 
two years with the second woman, had agreed to 
plead guilty. But this was only after he had se- 
cured solemn assurance from the State’s attorney 
that his consequent sentence would absolutely 
divorce him from wife No. 2. He wished it um 
derstood that he was willing to suffer a term in 
the penitentiary if, on release, that superfluous 
woman, whom he had taken as a result of great 
misapprehension, would have no possible claim 
upon him. So he went into court. 

“You fully understand what the plea of guilty 
means, do you?” asked Judge Gary, regarding 
the devoted man with great kindness. 

“Yes, your honor.” 

“Tt will be my duty, in that case, to sentence 
you to the penitentiary. You understand that?” 

“Yes, your honor. Anything to get free.” 

Judge Gary seemed to be writing a moment, 
and then he said grimly and without looking up: 
“T suppose there are some things beside which 
prison would be a relief. Any relative or friend 
of the defendant in court?” 

A solitary woman stood up in the benches and 
said in a rasping, nerve-shattering voice: 

“I’m his second wife, judge.”’ 

The man of law looked at her without lifting 
his -head or suspending his pretended writing. 
Then he said in his usual searching tone: “ Some 
things beside which prison would be a relief. You 
ought to be willing to take three years.” The 
prisoner nodded cheerfully. “ Then I will give 
you one year. You seem to have had the other 
two before they arrested you.” — Chicago Post. 


A prominent lawyer particularly well known in 
criminal cases was trying a case before a local 
court. It was a case of simple assault, one of 
those common “ tea parties’ so dear to the hearts 
of a certain class of people. The defendant, a 
stout little woman, was accused of kicking her 
neighbor, a tall, strapping lass, in the abdomen. 
This the plaintiff testified to, and the lawyer arose 
to cross-examine her. He inquired insinuatingly if 
the witness thought it possible to kick so high. 
“Now, Mrs. ——, do you think it possible for 
you to kick as high as that yourself?” he asked. 
“Come up here and I’ll show you,” was the 
wrathy response. The judge leaned over his desk. 
“Come, Mr. ——,” said he, “ everybody knows a 
woman can kick high.” “It may be within your 
honor’s knowledge,” was the quick retort, “ but I 





assure your honor it is not within mine.” And 
his honor was not quite positive whether the should 
laugh or reprimand. — Chicago Law Journal. 





Aotes of Recent Amevican Decisions. 


Adultery. — A “ maiden,” named in an indict- 
ment for adultery, held to mean merely an unmar- 
ried woman, and not necessarily a virgin. (State 
v. Shedrick [Vt.], 38 Atl. 75.) 

Newly Discovered Evidence. — Where a lost 
writing is found after the trial of an action therein, 
in which the secondary evidence as to its pro- 
visions was conflicting, it is newly discovered 
evidence of such a character as to entitle the un- 
successful party to a new trial. (Mercer v. King, 
Ky. Court of App., 42 S. W. R. 106.) 

Riparian Rights — Navigable Waters — Tres- 
pass — Rights of Hunters. —In Hall v. Alford, 
decided by the Supreme Court of Michigan in 
September, 1897 (72 N. W. R. 137), it was held 
that a person cannot anchor his boat in the shal- 
low waters between an island, owned by a riparian 
proprietor, and the channel of a navigable stream, 
and engage in shooting wild fowl from such boat, 
with the aid of decoys anchored in such waters, 
against the protests of such proprietor. 

Sales. — Where the seller notifies the buyer that 
he will not deliver the property purchased, and 
the buyer purchases the same kind of property 
from another at its then market value, and at the 
time delivery was made to be the market value 
was below contract price, the buyer cannot recover 
such advanced price paid. (York Draper Mer- 
cantile Co. v. Lusk [Kan. App.], 49 Pac. 788.) 

Salvage — Unloading and Delivery of Cargo — 
Severance of Interest.— Where a_ vessel is 
stranded near the end of her voyage, so that the 
cargo may be unloaded and delivered to the con- 
signees, and such unlading is equally necessary 
for the lightening of the ship in order that she 
may be got off, and for the safety of the cargo, 
this part of the salvage operation is to be re- 
garded as done in the common interest and for 
the common benefit, and the award, therefore, 
borne in common; but that by such unloading and 
delivery there is a severance of interests, and the 
subsequent expense of getting the ship afloat must 
be borne by her alone. (Merritt v. The St. Paul, 
U. S. Dist. Ct., S. D. New York, 82 Fed. R., 104.) 


Sheriff — Unwarranted Arrest — Liability for 
Subsequent Destruction of Property. — Under a 
civil warrant issued under the forcible entry and 
detainer act against the husband, father and uncle 
of plaintiff, the sheriff arrested not only the par- 
ties named in the warrant, but also the plaintiff 
who was the only other occupant of the house. 
The night after the arrest, and while the house was 
vacant, defendant Haskins, at whose instance the 
warrant was issued, together with other parties, 
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broke into the house, took the furniture out and 
took possession, injuring and destroying a con- 
siderable amount of furniture in so doing. This 
action was brought against the officer and Hask- 
ins for unlawful arrest and imprisonment. Held, 
(a) That the conduct of the officer in leaving the 
house without protection by means of an unwar- 
ranted arrest, with knowledge that the complaint 
and warrant were secured by Haskins for the pur- 
pose of getting possession of the premises, was 
sufficient to connect him with the breaking in of 
the house, and could properly be taken into con- 
sideration by the jury in determining his respon- 
sibility for the breaking in by Haskins after thi 
arrest was made. (b) Defendant Haskins, having 
admitted gaining possession of the house and 
throwing the furniture out, was not injured by the 
testimony of the wife as to what her husband told 
her in regard to the furniture being thrown out. 
(c) It was proper for the jury to consider the 
damage done to the household furniture as evi- 
dence of malice and in fixing exemplary dam- 
ages. — Ed. Detroit Legal News. (Hendricks v. 
Haskins, Sup. Court of Michigan. Opinion filed 
Sept. 14, 1897.) 


ey 


Hotes of Recent English Accisions. 


Company —Issue of Debentures — No Profits — 
Debenture Interest Paid Out of Capital — No 
Obligation to Recoup Capital Out of Profits of 
Subsequent Year Before Paying Dividend. — The 
principal mine of a mining company fell in, ren- 
dering further working impossible without a pre- 
vious expenditure of large sums of money in ne- 

: opening it. To obtain the necessary funds for this 
purpose the capital of the company was increased 
by the issue of shares and debentures, and ulti- 
mately the mine was re-opened and working re- 
commenced. From the date of the issue of the 
debentures to the date of the re-opening of the 
mine the company made no profits and the inter- 
est on the debentures was paid out of capital. 
When the working recommenced profits were 
made, and the debenture interest and all outgoings 
were paid out of income. The directors then pro- 
posed to pay a dividend out of the profits for the 
year, and to carry over the remainder to a sinking 
fund which they opened with the object of recoup- 
ing the amount paid out of capital for interest on 
the debentures. Upon a motion for an injunction 
to restrain them from paying a dividend out of 
profits until the amount paid out of capital for 
debenture interest in previous years had been re- 
paid: Held, that the company were not bound to 
apply profits in replacing the amount paid out of 
capital for debenture interest in previous years, 
before declaring a dividend. (Bosanquet v. St. 
John D’El Rey Mining Co., H. C. of J., Ixxxvii 
L. T. R. 206.) 








Contract — Employment — Breach of — Music- 
Hall Artiste—‘ Perform Every Evening” — 
Sunday‘ Not Perform at Any Club” — 
“Perform,” meaning of.— The plaintiff K., a 
music-hall artiste, entered into contracts with 
each of the three defendant companies by which 
she agreed to perform for ten weeks certain, com- 
mencing at a certain date, every evening at the 
time notified by the management, in “her usual 
entertainment as mimic” in two of the ¢ontracts, 
“as singer and mimic ”’ in the other, at a salary of 
£8 per week in respect of each hall, subject to the 
following conditions (inter alia), viz., “that the 
said artiste shall not perform before nor during 
this engagement at any theatre, music-hall, club, 
concert, or place of entertainment within one mile 
of the said music-halls respectively.” At the end 
of the contract was this clause: “In the event of 
the above-named artiste not observing these con- 
ditions in every respect, the company shall have 
the option of cancelling this agreement.” During 
the fulfilment of the engagement she went to a 
smoking concert at a certain club one Sunday 
evening within a mile of these music-halls by in- 
vitation. except members and_ their 
guests were admitted to this club, and no admis- 
sion money was paid. At this concert she sang a 
seng and danced for a few minutes. The follow- 
ing night she performed at the halls, but at one of 
them the manager asked if she had sung at the 
club, and she replied she had done so. He told 
her it was against the rules, and that she must not 
do it again. The following night a letter was 
handed her cancelling the three engagements, and 
signed by the manager of the halls. These ac- 
tions were then brought by the plaintiff to recover 
damages for wrongful dismissal and for breach of 
contract. Held, that the word ‘“ engagement” did 
not include Sundays, that day in such contracts 
being a dies non. That the performance was not 
within the meaning of the word “ perform” as 
contemplated by the parties, for the plaintiff did 
not use her powers of mimicry. That although 
singing was included in one contract, singing be- 
fore a private audience such as the present case 
was not a performance. (Kelly v. London Pavil- 


ion, H. C. of J., Ixxxvii L. J. R. 215.) 


Literary Aotes. 


The new gift edition of Tennyson’s “ In Memo- 
riam,” with descriptive and analytical preface by 
Dr. Henry Van Dyke, the volume lavishly illus- 
trated with drawings made for it by Harry Fenn, 
will be issued by Fords, Howard & Hulbert on 
Wednesday, November 17. Printed with great 





Nobody 





care on a heavy coated paper of extra strength, 
bound in silk, with gilt top, uncut edges, this book 
will supply something hitherto unattainable — an 
edition of this great poem, by itself, in beauty and 
elegance suitable for presentation. 
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